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Passed by Shri. Mihir Rayka, Joint. Commissioner (Appeals)

Arising out of Order-in-Original No ZR2410200011788 ffe: 01-10-2020 issued by
Deputy Commissioner, CGST, Division |, Ahmedabad South

arde@at & o ua war Name & Address of the Appellant / Respondent
M/s. Ashutosh Fibre P. Ltd., 11-B, New Gloth Market,
+ Outside Raipur Gate, Alimedabad-380002

(A)

50 a3 & Sl g cufes PewfafEe ales & sugw i/

WTRToT & THeT Wi G B THal B

Anr person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way. ;

(i}

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
whera one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

(i)

State :Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentibned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

(iif)

Appedl to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall He accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit invdlved or the amount of fine, fee or penalty
deterthined in the order appealed against, subject to a maximuti of Rs. Twenity-Five Thousand.

(8)

Appeat under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-0%, on common.portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a cepy of the order appealed against within seven days of filing FORM GST APL-0S online.

(i}

Appeal to be filed before Appeilate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -
() Eull amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and
{ii} A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in
addition to the amount paid under Section 107{6) of CGST Act, 2017, arising from the said order,
_in relation to which the appeal has been filed.

it}

The Central Goods & service 1ax { Ninth Removal of Difficuities} Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of the Appellate
Tribunal enters office, whichever is later.

(C)

sea Hde wied @ e gl ane @ gERa e, Rege it Adee aauEt &
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For elaborate, detailed and latest pr.:vié‘ighs 'relatin'g\tq fiing of appeal to the appellate authority, the
appellant may refer to the website Wwwichic.gov.in, -
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GAPPL/ADC/GSTP/644/2020

ORDER IN APPEAL
M/s.Ashutosh Fibre P.Ltd., 11-B, New Cloth Market, Outside Raipur Gate, Ahmedabad 380
00D (hereinafter referred to as “the appellant’) has filed the present appeal on dated 4-12-2020 against
Orbler No R2410200011788 dated 1-10-2020 (hereinafter referred to as “the impugned order) passed
byl the Deptity Commissioner, Division I Rakhial, Ahmedabad South (h.ereinaﬁel" referred to as “the

ad|udicating authority).

2

Briefly stated ‘the fact of the case is that the appellant, registered under GSTIN
24A ABCABO54E1Z1, has filed refund application for refund of ITC on export of goods and services

without payment of tax amounting to Rs.7,90, 0678/~ for tlie period Apnl 2019 to December 2019. The
appellant was issued show cause notice proposing rejéction of 1efund claim on the ground that ;
Nétification NO.49/2019 dated 9-10-2019 complied or not. Neither credit is lapsed nor working
submitted-CIR 56/30/2018 dated 24-8-2018. ITC of RCM and invoices "not reflecting in GSTR 24
cdnsidered in Annexure B. Zevo rated turnover cannot be quantified Notification No.16/2020 dated 23-
342020. The adjudicating authority vide impugned order rejected the refund on the ground that the
takpayers contention is not accepted. Hence the claim is rejected under section 54 of CGST Act, 201 .
on the grounds mentioned in the SCN.

3] Being aggtieved the appéllatit filed the present appeal on the following grounds :

i.  That the mere statement that ‘the tax payer’s contention is pot accepted” without giving any
details reasotis and without recording the facts and any discussion shows that the impugned
order is cryptic: and should be set aside ; i

ii.  That during personal hearing they had provide detailed costing vide letter dated 16-9-2020 and

als stated that though they had not supplied any like goods domestically, the value of like

| goads for domestic supplies by similarly placed supplier should also be Rs.95851478/- durin.

the period April 2019 to 31-12-2019,

jii.  That during personal hearing it was also stated that the a_dnendmenf made under Rule 89 (4) (¢ )
on 23-3-2020 cannot be applied to this refund claim and even if it is presumed to be applicable,
it was requested to sanction the refund on the basis of their declaration as amended Rule 89 (4)
lays down to compare the value as declared by the supplier. They also enclosed declaration to
the'effect that the value of like goods for domestic supplies by similarly placed supplier should
alsé be Rs.95851478/- during the period April 2019 to December 2019, if made. In view of
above the turnover of zero rated supply of goods in their case would be Rs.95851478/- being
* lower of value of zero rate supply of goods made during the relevant period without payment ot

tax under bond or LUT or value which is 1.5 times the value of like goods domestically

supplied by the same or siniilarly placed supplier as declared by the supplier; .
. /{_c_ 4\;—'()1.1 iy,
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" Section 16 (3) of IGST ACT read with Secticii 54 of CGST Act permits refund of noutilized

tax credit to a sefvice provider when exports are made without payiment of duty. Rule 89 of
CGST Rules only provides the procedutal aspects anid the computation mechanism for claiming
refund of GST which canriot override of be contrary to the benefit provided in the Section 54 of
the CGST Act. 1t is well settled priiiciple that rules 'c;';um‘ot override the statite and in cases

where the rules override the statute the fules become tltra vires the statute and invalid.

As per decision of Hon’ble Supreme Court in the cage of UOI Vs Intercontinental Consultants
and Technocrats Pvi.Ltd. refund claim filed by thetii is elearly admissiblé and impugned order

rejecting the claim shauld be set aside.

It is a well settled proposition of law that whenever an application of refund is made, the
statutory authofities are bound to coiisidet the claim made and pass a reasons order. In the
pfesent case they hiad made an application and given a detailed reply objecting to the notice.
All theses objection weie required to be dealt with-by 'the authority before taking a final call
which is conspicuously absent. Therefore, the order itself can be termed to be a non speaking
order and therefore liable to be set aside. They relied itpoii the decision of Hon’ble High Cout
of Madras decision in the case of Jay Jay Mills (Indid) P.Ltd. Vs State tax Officer.

Rejecting refund order based on a notice dated 4-9-2020 which is vague and after issuing

acknowledgement of refuid claim based on detailed scrittiny. In terms of Rule 90 (2) they were

issued ackjlovlfrl"édgment in Form GST RFD 02 on dated 21-8-2020 which proves that refund
application wés, complete in all respects. Further no deficiencies were communicated in terms
of Rule 90 (3) which means that there was no deficiency in the refund application. Despite the
same a vague notice was issued without giving any clear and specific reasons for praposing
réjection of refund claim whieh is void ab inito and cryptic oider and not sustainable in the

eyes of Law. -

The appellant’ vide their letter dated 6-12-2021 reiterated the above subinissions and further
contended that ' as per Rule 89 (4) of CGST Rules, 2017, the maximum refund amount that can
be claimed is Rs.8016575/- ; that they had tiot supplied any like goods domestically and hias

~ declared the value of like goods domestic supplied by similarly placed supplier should also be

Rs.95851478/: and hence the value of turnovei of zero rated supply of goods will be
Rs.95851478/- ; since they had claimed refund of Rs.7900678/- against maximum tefund of
Rs.8016575/- the refuind is adinissiblé and rejection tliereof is not justified ; that in terms of
Rule 90 (2) of CGST Rules, 2017 and Rule 90 (3) of CGST Ruiles, 2016 acknowledgment was
issued after scrutinizing the refunid application and no deﬁc1ency memo WaSASSUBd 10, them

desplte the same the adjudicating athority issued show cause fiotice wltl}/ \zague descl lptlon as
reasons of madlmsmblhty of refund and rejected their refund claim vide ﬂmpugned oldei whhch

‘\l"h ’ o

is vague and issued without stating the facts and by passing non speaki 1‘g Whi 11 ys;!nol

1S po(tﬁ/a/qﬂjd’

sustainable in law ; tliat tlie mere statement that the “tax payers conteiiti
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without giving any detailed reasons for doing so and without recording the facts and any
discussion on the host of submissions made by the appéllaut shows that the impugned order is
cryptic and hence should be set aside ; that based on a vague show cause notice dated 4-9-2020
the: adjudicating authority rejected the refund claim in a cryptie nlqanner without in any manner
stating why and how theé said conteéntions are not accepted ; that rejection of refund by passing
non speaking orlder based on the SCN that falls short of all the known pfinéiples of natural
justice and no prudent man could have given reply to the SCN which was served. They also

. relied on the decision of Hon’ble High Court of Allahabad in the éase of M/s.Sahibabad
Printers Vs Additional Commissioner of CGST (Appeals) dated 14-12-2020 and requested to
set aside the impugned ofder ; that it is a settled Law laid down by Hon’ble Supreme Cowmt in
the:case of M/s.Orxy Fisheries Pvt.ltd Vs UOI and others (2011 (1) AWC) 849 (SC) that at the
stage of show cause the person proceeded against must be told the charges against him so that
he can take his defence and prove his inhocence and in absence thereof entiré proceedings get
vitinted by unfairness and bias and the subsequent proceeding beécome an idle ceremony ; that
thig has precisely happened in their case also ; that the refund claim for the period April 2019 ¢
December 2019 was rejected by passing non speaking order and without there being any cogeljb
reagon for rejection thereof ; that under identical situation all their refund claims for subsequent
period were sanctioned by the Department and hence rejection of refund claim for the subject

| peﬂod based on a non speaking order is not legal or proper when the said claim is clearly
admissible in térms of provisions of Section 54 of the CGST Act 2017 read with Rule 89 of
CGST Rules, 2017 ; that refund claim filed for refund of Rs.7900678/- against maximum
refund amount of Rs.8016575/- is clearly admissible to them.

Perkonal hearing was held on dated 8-12-2021. Shri Nilesh V Suchak authorized representative

appeared an behalf of the appellant on virtual mode. He stated that decision may be taken on their

ritten submission till date. .
I have gone through the facts of the case, grounds of appeal, submissions made by the appetlant
1d documents available on record. In this case the appellant’s main contention is that the impugned
der issued by the adjudicating authority is vague, cryptic and non speaking order and hence deserves

be set aside. I have gone through the order and find that refund claim was rejected on the following .

4

ta50NSs:

The tax payer’s contention is not accepted. Hence the claim is rejected tnder Section 54 of CGST

ct, 2017 on'the grounds mentioned in the SCN”.

L
r
r

It transpires from the above remaik that the appellarit has filed reply to the SCN issued to thein

it their contentions were not found acceptable to the adjudicating duthority. However, the reasons as

why the contentlon was not acceptable so as to reject the igh are not found recorded in the

ppugned order. In other words, the impugned order on vfmdmate\thc ﬁ' yudicating authority’s final

r:\

eeision but does not contain reasons to arrive the dem{ En( As"pcf’ sul? ’u 92 (3) of CGST Rules
017, the provision for rejection of refund claim is piOVldé%'a X S
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Where the proper officer is sansf ied, for veasons (o be recorded in VWriting, thdat the whole or any par ‘ *
of the amount claimed as refund is not admissible or is not payable to the applicarit, he shall issue a
notice in FORM GST RFD-08 to the applicant, requiring hiin to furnish a reply in FORM GST RFD-
09 within a period of fifteen days of the receipt of such notice and after considering the reply, make an
order in FORM GST RFD-06 sanctionivig the amount df vefund in whole or part, or rejecting the said
refund claim and the said order shall be niadé qvailable to the applicant electronically and the

provisions of sub-rule (1) shall, mitatis mutandis;, apply to the extent z*efz;nd is allowed.

7. As per above pro‘visions of sub rule (3) of Rule 92 of CGST Rules, it is a mandatory
requireinent to record the reasons in wiiting for issuance of ghiow cause notice as well as for passing
Order rejecting the refund clain. In the Master Circular Ne.1053/02/2017 — CX dated 10th March,
2017 issued by the Ceitiral Board of Excise and Customs; duriig erstwhile Centtal Excise and Service
Tax regime; at Paragraph 14.5 it was laid down that the adjudication order must be a speaking order.
A speaking order is an order that speaks for itself. A good adjudication order is expected 10 stand the
test of legality, fairrmé-ss and reasons at higher appellate forums. Such order should contain all the

details of the issue, clear findiings and a redsoned order.”

8. I further notice that in the case Law telied by the appellant in the case of M/s.Jay Jay Mills
(India) Pvt.itd Vs State Tax Offieet, Tifupur, involving the issue of rejection of refund claim filed
under Section 54 of CGST Act, 2017, Hon’ble High Court of Madras has also held that

It is a seftled proportion of Law that whenever an application of this nature is made, the statutory
authority are bound to consider the claim made and pdss a reasoried order. Int the present case, the
petitioner had made an application for véfund under Section 54 of the Act and when the respondent
had issued notice to them for rejection of the ineligible goods and services of SGST, CGST and IGST
they have given a défciiled reply, objecting to the notices. All these objectiosis were required to deall
with bythe authorimibefore taking a final call, which is conspicuously absent. As such; the ovder itself
can be termed to be g noﬁ speaking order and therefore are liable to be set aside.

9. 1 also reply dpon anothei case of M/s;The Supréme Industries Itd Vs the CBIC & Others,
wherein Hon’ble High Court of Bombay referring to Master Circular No.1053/02/2017 — CX dated
10th March, 2017 issued by the Central Board of Excise and Customs held that this eircular binding
on the field formations clearly states that thé adjudication order inust be a speaking order which
speaks for itself. It further goes on to say that a good adjudication order is expected to stand the test of
legality, fairness and reasons ai higher appellate forums and that such order should contain all the

details of the issue, clear findings aid o reasoneéd order.

10.  The above referred Circular and case laws niandate the view that an ofder passed by
adjudicating authority shiould be a well reasoned and speaking order and should be abLﬁo*stand test of
legality; fairness and reéasons at higher appellate authorities foriims. Thougly the aboV& 1efe red
Circular and dec:131ons pertains to pie GST period, the guiding principles laid thélein 13 aPphc\able to
quasi judicial proceedmgs in the GST cases also as held in M/s.Jay Jay Mills (Iﬂdﬁi}\E}ﬂ‘ ’lt?f/s,upra / In

the present case, the appellant was issued show cause notice and they have givensx y to }j;e" hTw

I -
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cduse notice as well as made their submissions during personal hearing also. However, adjudicating
aythority passed impugned order with a simple remark that “contention is not acceptable’ and thereby

oft-rightly rejected the refind claim. Apparently, neither discussion on compliance made by the

‘agjpellant was recorded not the reason for non acceptance of thé contention was spelt out in the order.

Cpnsequently, the Order not onty deprived the appellant to make subinissions on merit seeking relief
in appeal proceeding but also became incapable to stand before the current proceedings to examine its

ldgality and fairness and to take a judicious decision in the matter.

11. In view of above discussions, I find that there is strong force in the contention of the appellant

tHat the impugned order is vague, cryptic and ;1‘611 speaking order. Therefare, I hold that the impugned
otder passed by the adjudicating authority is against the guiding principles of adjudication and not a
eil reasoned and speaking order. Accordingly I allow the appeal and set aside the impugned order.
eedless to say, any claim of refund made in consequence to this_‘orde'r may be dealt with by the
appropriate authority in accordance with the provisions of CGST Act and Rules made there under and

dstruction -issued from time to time and should be disposed of by passing a well reasoned and

—

speaking order.
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Copy to :

1) The Principal Chief Commissioner, Central tax, Ahmedabad Zone

2) Thé Commissioner, CGST & Central Excise (Appeals), Ahmedabad

3) The Commissioner, CGST, Ahmedabad South

4y The Additional Commissioner, Central Tax (Systenis), Ahmedabad South

5) Phe Assistant Coramissioner, Division I (Rakhial), Ahmedabad South
Guard File

7) PA file
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